NOTI CE OF ADOPTI ON OF EMERGENCY REGULATI ONS

California Code of Regul ations
Title 15, Crime Prevention and Corrections
Division 3, Departnent of Corrections

NOTICE IS HEREBY G VEN that the Director of the Departnent of
Corrections (CDC), pursuant to rulemaking authority granted by Pena
Code (PC) Section 5058, in order to inplenent, interpret and nake
specific PC Section 5054, proposed to anmend Section 3006 in the
California Code of Regulations (CRC), Title 15, Division 3 relating to
the Contraband — Frontal Nudity.

PUBLI C HEARI NG
Date and Ti ne: Decenber 18, 2002, 9:00 AMto 12: 00 PM

Pl ace: Departnent of Water Resources Auditorium
1416 Ninth Street
Sacranmento, CA 95814

Pur pose: To receive comments about this action.

PUBLI C COMVENT PERI OD:
The public comment period will close Decenber 18, 2002 at 5:00 p.m

Any person may submt public comments in witing (by mail, by fax, or
e-mail) regarding the proposed changes. To be considered by the
Depart ment cooments nust be submtted to the Departnent of

Corrections, Regulation and Policy Managenent Branch, P.O. Box 942883,
Sacranento, CA 94283-0001; by fax at (916)322-3842; or by e-mail at
RPVB@xecuti ve. corr.ca.gov before the close of the coment period.

CONTACT PERSON:
Pl ease direct any inquiries regarding this action to:

Rick Grenz, Chief,

Regul ati on and Policy Managenent Branch
Departnent of Corrections

P. O, Box 942883, Sacranmento, CA 94283-0001
Tel ephone (916) 322-9702

In the event the contact person is unavail able, inquires should be
directed to the foll ow ng back-up person:

A. Cunni ngham
Regul ati on Managenent Unit
Tel ephone (916) 322-9702

Questions regardi ng the substance of the proposed regulatory action
shoul d be directed to:

A. Sisneros
I nstitutions Division
Tel ephone (916) 323-4060
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LOCAL MANDATES:

This action inposes no mandates on | ocal agencies or school districts,
or a mandate, which requires reinbursenent pursuant to Governnent Code
Section 17561.

FI SCAL | MPACT STATEMENT:

« Cost or savings to any state agency: None
e Other non-discretionary cost or savings inposed on

| ocal agenci es: None
e Cost or savings in federal funding to the state: None

EFFECT ON HOUSI NG COSTS:

The Departnent has nmade an initial determnation that the proposed
action wll have no significant effect on housing costs.

COST | MPACTS ON REPRESENTATI VE PRI VATE PERSONS OR BUSI NESSES:

The Departnent is not aware of any cost inpacts that a representative
private person or business would necessarily incur in reasonable
conpliance with the proposed action.

SI GNI FI CANT STATEW DE ADVERSE ECONOM C | MPACT ON BUSI NESS:

The Departnent has initially determned that the proposed regul ations
will not have a significant statew de adverse econom c inpact directly
affecting businesses, including the ability of California businesses
to conpete with businesses in other states.

EFFECT ON SVALL BUSI NESSES:

The Departnment has determned that the proposed regulations may not
affect small businesses. It is determined that this action has no
significant adverse econom c inpact on snmall business, because they
are not affected by the internal managenent of state prisons.

ASSESSMENTS OF EFFECTS ON JOB AND/ OR BUSI NESS CREATI ON, ELI M NATI ON OR
EXPANS| ON:

The Departnment has determ ned that the proposed regulation will have
no affect on the creation of new or the elimnation of existing jobs
or businesses within California, or affect the expansion of businesses
currently doing business in California.

CONSI DERATI ON OF ALTERNATI VES:

The Depart nent nmust determ ne that no reasonable alternative
considered by the Departnent, or that has otherw se been identified
and brought to the attention of the Departnent, would be nore
effective in carrying out the purpose for which the action is proposed
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or would be as effective and |ess burdensone to affected private
persons than the proposed regul atory action.

AVAI LABI LI TY OF PROPOSED TEXT AND | NI TI AL STATEMENT OF REASONS

The Departnent has prepared and will make avail able the text and the
Initial Statenent of Reasons of the proposed regulations. The
rul emeking file for this regulatory action, which contains those itens

and all information on which the proposal is based (i.e., rulemaking
file) is available to the public upon request directed to the
Departnment's contact person. The proposed text, Initial Statenent of

Reasons, and the Notice of Proposed Action will also be nade avail abl e
on the Departnent’s website http://ww. cdc. state. ca. us.

AVAI LABI LI TY OF THE FI NAL STATEMENT OF REASONS:

Following its preparation, a copy of the final statenment of reasons
may be obtained fromthe Departnent’s contact person.

AVAI LABI LI TY OF CHANGES TO PROPOSED TEXT:

After considering all tinely and relevant comments received, the
Departnent nay adopt the proposed regulations substantially as
described in this notice. If the Departnent makes nodifications,
which are sufficiently related to the originally proposed text, it
wll mke the nodified text (with the changes clearly indicated)
available to the public for at l|east 15 days before the Departnent
adopts the regulations as revised. Requests for copies of any
nodi fied regulation text should be directed to the contact person
indicated in this notice. The Departnment will accept witten conmments
on the nodified regulations for 15 days after the date on which they
are made avail abl e.

| NFORVATI VE DI GEST/ POLI CY STATEMENT OVERVI EW

PC Section 5054 vests with the Director the supervision, mnagenent
and control of the prisons, and the responsibility for the care,
custody, treatnent, training, discipline, and enploynent of innmates.

PC Section 5058 authorizes the Director to prescribe and anend
regul ations for the adm nistration of prisons.

PC Section 5058.3 authorizes the Director to adopt, anmend, or
repeal energency regulations conducted pursuant to Governnent Code
Section 11340.

This action anends provisions governing Contraband wthin the
California Departnment of Corrections (Departnent). California Code of
Regul ations, Section 3006(c), is being anmended to state that inmates
shall not possess or have under their control any personal photos,
magazi nes, drawings, or other pictorial format, which contains
materials of a sexually explicit nature.

This regulation includes the description of sexually explicit
materials. This regulation states that sexually explicit imges that
depict frontal nudity whether in the form of personal photographs,
drawi ngs, nmmgazines, and/or pictorials shall be considered as
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contraband and that inmates shall not be allowed to possess such
mat eri al s. This regulation further describes sexually explicit
materials as material that depicts frontal nudity of either gender,
i ncluding the exposed femal e breast(s) and/or the genitalia of either
gender.

Sexually explicit letters, articles, and photographs of clothed
person(s) are not included in the regulation and wll be allowed.
Departnental |y purchased or acquired educational, nedical/scientific,
artistic materials such as books or guides purchased by the Departnent
for inclusion in institution |ibraries and/or educational areas wll
be all owed. Additionally, inmates shall be allowed to purchase or
possess materials, including, but not limted to anatony nedical
reference books, general practitioner reference books or guides,
Nat i onal Geographic or artistic reference material depi cting
hi storical, nodern, and/or post nodern era art, if these materials
are approved by the institution head or their designee on a case-by-
case basi s.

This regulation will aid in the legitimte penological interests of
mai ntaining the safety and security of the prisons, rehabilitating
i nmates, reducing sexual harassnment of correctional officers and
preventing a hostile work environnment. Sexual ly explicit materials,
within the institutions, have contributed to an increase of verbal
assaults and have lead to intimdation of female correctional staff
when attenpting to perform cell searches. | nmat es subject fenmale
correctional staff to a daily barrage of unwarranted sexual advances,
thus causing an unconfortable working environnent and continued
confrontation with inmates.

Additionally, unrestricted access to sexually explicit material could
lead to bartering between inmates and anatom cal conparisons could
lead to fights between innmates thereby jeopardizing the safety of
prison staff and other inmates.

A recent 9'" Circuit Court decision (Mauro v. Arpaio, 188 F.3d 1054,
9'" Cir. 1999) upheld the constitutionality of a correctional policy
prohi biting prisoners from possessing sexually explicit materials that
showed frontal nudity of either gender, including the exposed fenale
breast(s) and/or the genitalia of either gender, because the policy
was reasonably related to a legitimate penol ogi cal interest.

The Departnent contends that prohibiting sexually explicit materials
that show frontal nudity is ained at the legitimte interest of
mai ntaining prison security, rehabilitating inmates, and reducing
sexual harassnent. The Departnent also contends that reducing
vi ol ence and aggression toward female staff, and protecting the safety
of departmental staff at the institutions, in general, is alegitimte
interest, and that reducing sexual harassnent and not allowing a
hostile work environnment in particular, likewise is legitinmte.

The Departnent contends that inmates retain alternative neans of
exercising their constitutional right to receive sexually explicit
communi cations, since these regulations do not prohibit sexually
explicit letters nor does it prohibit sexually explicit articles or
phot ographs of cl ot hed persons.
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